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STATE OF WISCONSIN CIRCUIT COURT
BRANCH 12

STATE OF WISCONSIN,
MOTIONS IN
LIMINE

PlaintifT,
V- CASE NO. 02 CF 2451
CHARLES CHVALA

The State of Wisconsin hereby moves for orders before trial prohibiting defense
counsel from making argument or attempting to present evidence on any of the following
topics:

(1) Any expert opinion that State of Wisconsin Elections Board rules,

including EIBd. 1.42, or any other Wisconsin statutory or other laws, arc unconstitutional or
otherwise legally flawed. Exhibit B of Defendant’s Disclosure of Expert Witnesses
summarizes expected trial testimony of defense expert, James Bopp, Jr. That summary
includes extensive opinions concerning what Wis-consin campaign finance law is and why it
is invalid. Specifically, the State objects to the opinions listed in paragraphs ITI{A) through
(D)(6) of Exhibit B. The court is the sole giver of the law. Patients Compensation Fund v.
Physicians Ins., 239 Wis.2d 360, 367 n. 3 (Ct. App. 2000)(“.. .for better or worse under our
system the only expert on domestic law is the court.”); see, also, 31 Am. Jur. 2d Expert and
opinion evidence, sec. 69 (1967).

(2) Any evidence or argument that persons, other than the defendant, have routinely
used legislative caucus resources for election campaign work. Such evidence is not relevant
to whether the defendant violated the law and should be excluded under Wis. Stat §904.01.
It is irrelevant whether or not misuse of Senate Democratic Caucus resources has been a
longstanding problem predating the crimes charged in the present prosecution. It is likewise
irrelevant whether or not the opposing political party similarly misused legislative caucus
resources. This case is not a policy review but a trial of specifically charged eriminal

conduct.
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(3) Any "other acts" evidence regarding any witness or the victim, under Wis. Stat.
§ 904.04(2), unless and until a hearing is first beld outside the jury's presence as to the
admissibility of such evidence. In particular, the State objccts to any potential testimony
from lobbyists or other representatives of special intcrest groups that the defendant never
extorted contributions from them. State v. Tabor, 191 Wis. 2d 482, 497 (Ct. App. 1995),
(“Evidence of noncriminal conduct 1o negate the inference of criminal conduct is generally
irrelevant.” (quoting United States v. Dobbs, 506 F.2d 445, 447 (5 Cir. 1975)).

(4) Character evidencc of a witncss or the victim for the purpose of establishing that

a person acted in conformity with that character on a particular occasion unless the
defendant complies with the requirements of Wis. Stat. § 904.04(1). In particular, the State
objects to witnesses, including lobbyists and other representatives of special interest groups,
testifying that defendamt has some specific character trait which predisposes him not to
comumit ¢xtortion. In contrast, evidence of more general character traits such as honesty or
integrity may be admissible.

(5) Character evidence relating to the credibility of any witness without complying
with the requirements of Wis, Stat. § 906.08(1).

(6) Specific acts related to the credibility of any witness without complying with the
requirements of § 906.08(2).

(7) *Jury nullification.” This would encompass arguments that the law is “unfair,”
incorrect or should be different than it is, or arguments that the prosecution is unfair. It
would also cncompass erroneous statements of the law. The defendant has taken the
position in exhaustive pretrial subrmissions that the alleged conduct, even if proven, is
lawful. This court and the Court of Appcals have denjed those motions.

(8) “Golden rule™ argument, requesting jurors to put themselves in the defendant’s
shoes, shoes of his family members, ctc. Such a reference would be for the sole purpose of
arousing sympathy or prejudice for the defendant, which is prohibited as reflected in the
Jury Instructions. Any such reference during trial would be wholly irrelevant, and at best
premature sentencing argument in the event of conviction.

(9) Punishment, chsposition, sentence, or any other adverse consequences potentially
or ﬂlegedly suffered by the defendant resulting from prosecution in this matter, again

because any such mention would merely be an atternpt to arouse sympathy or prejudice for
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the defendant, and is outside the provincch of the jury. Defense counsel have during briefing
of motions in this case, made irrelevant reference to the potential for “prison” for the
defendant, suggesting a tendency to confuse the fact finding and dispositional phascs of 2
erniminal case, even in pleadings to the court.

(10) Any decision of the State to call certain persons and not others as trial
witnesses. While a defendant may argue about the weight or quality of evidence, it is
improper to suggest that the defendant’s power to subpoena witnesses is any different from
that of the State. The defendant has subp9ma power equal to that ol the State,

(11)' Any alleged constitutional Vlikolalion of the defendant’s rights in the
investigation or prosecution of this case. Any alleged violations of the defendant’s federal
or state Fourth, Fifth, or Sixth Amendment rights must be addressed, if at all, by way of
suppressioh motions and rulings in advance of trial, and are not for the consideration of the
Jury. All Fourth Amendment claims bave been resolved against the defendant in pretrial
rulings of this court.

(12) Any alleged discovery violations by the state. Neither side is entitled to allude
to discovery issues in frout of the jury. Any allegation by either side that a disclosure that
should have been made was not, or was Me too late, should be directed to the court
outside the prescnce of the jury.

(13) The personal opinion of any witness or of any attomey regarding the guilt or
innocence of the defendant. Such expressions are irrelevant and may be highly prejudicial.
An opinion regarding the ullimate issue, in the form of evidence or argument, does not tend
to make more or less probable the truth of the matter asserted in the opinion. §§ 904.01,
004,02, 904.03,

(14) Any prior conviction or adjudication of any witness, abscnt prior determination
by the court that the probative value substantially utweighs the danger of unfair prejudice.
§§ 901.04, 906.09, stats.

(15) The lack of the defendant’s criminal record. State v. Bedker, 149 Wis. 2d 257,
268, 440 N.W.2d 802 (Ct. App. 1989).

(16) The degree of the offenses charged, 7.e. felony or misdemeanor or charges that
the defendant believes could or should have been issued, Such information is irrelevant to

a determination of guilt or innocence under Wis, Stat. §904.02. In arguing the defendant’s
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lack of guilt on the counts charged, the defense may not argue that conduct may have
violated some other provision of the law, since this would only confuse and divert the jury
from its obligation to assess whether the state has introduced proof beyond a reasonable
doubt of his violation of the charged offenses.

In addition, the state requests entry of the following additional orders:

(17) Prohibiting media representatives from covering proceedings in a manner
inconsistent with Chapter SCR 61, “Rules Governing Electronic Media and Still
Photography Coverage of Judicial Proceedings.” Specifically, the state rcquests the court to
limit the number and location of any cameras in the courtroom as specified under SCR
61.03-06. Compliance with the rules will ensure that jurors will focus on the testimony of
witnesses and the media presence will not disrupt witness testimony.

(18) Allowing jurors, pursuant to Wis. Stat. § 972.10(1), to take notes of the
witnesses’ testimony. The basis of the State's motion is Wis, Stat. § 972.10(1)(a), which
provides that a court "shall determine if the jurors may take notes of the proceedings.”
Where notetaking is not permitted, a court must "state the reasons for the determination on
the record.” Wis. Stat. § 972.10(1)(a)(2). Should the court permit the jurors to take notes,
the State proposes that the court instruct the jury pursuant to Wis. JI--Criminal 55 (1991).

(19) Allowing jurors to propose questions for each witness on following all direct
and cross-examination questions posed by counscl. The jurors could be specifically
instructed not to be distracted by this process in listening to all the evidence, as for example
by writing questions during the course of 1cst1mony

Dated at Madison, Wisconsin, this % day of Scptember 2005.

Kurt Benkley 4 )
Special Prosecutor for P ounty
State Bar No, 1021096

Address:
821 W. State Strect
Milwaukee, W1 53233
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4F2 [ UNDERSTANDING CRIMINAL Law

rory modifications many jug,
nat alf of fte comenon law &

commaon law, caurts have sTobborily resisied some of the changes.

[2] Principal in the Firet Degrse
{a] Definitfna

A principal in 1he fira degres is the

i rson wha,
far s comnusitan of the offensa: {13 o i Ahe mens rea oauired

‘ persanelly commtts the aots th «
u.,._h".._ou. :”n. clfense ar F.vu *% deseribed belaw, conwmlis the offeoae by ﬂ.n-.”_ou_u_.__._“-_.
oc ..._ _mm::u_;.ns_:w. In modern lsnguage 1l nncipal In the first degeee fre.
queatly i3 described 15 the "pespetratar” of |he oftense. it I his cond ...
which all secondary pardies' liabillty denivgs, reuet from
Most typicaily, the p-incipad in the first dg

._ L . :
ﬂ“c_ﬂ,ﬁwa.m“mﬂ n:_.:n_.n He is the person who shoaes 07 siabs ¥, hay seapua] jp
! » Or tukes and earries atay the personal : -
s P It B —
i.e. heis the persen who pesforing the acts proscribed by _uualﬂ.“hu. snother

£ Ha._unn-?_:u:.:ansﬁtq Rule
0] Iu Generqy

[n limited eircomstances 2 i ifi
persen ls identified es the pripg lint
Mﬁm n"”“_ﬁ__ﬂd r.n M_:mw ._Mw M&si: the cffense with his Mss ww”n_u: mw_.“n_“_ﬂwh._n__“.
meipal In the first degree® if, wi » :
M“ng.ﬁw.mm..o:ua_ lhe affenss, ha Enw‘”n 2_,*_.59 ___o. et AAE-HM o E_n
T2 offense.? The instrumentality used ; inanj ik () 8
living kut non-human ageni;or {3) g =¢=q“dv el o raimate bl @) .

" 1lpable Jiuman baing.

. shqnﬂ_:.aim. suppnse thet D opens a window And uses 1 dong stick o remoye

e BHINE on @ table, He is arceseg al this mement ang prasecuied h

b » m“w u.._m larceny. B pezsonally breke iuto the house by opening the in.

_w_p,w. w__u did not vnan:um._u. entes the lwnys as vequired for commear jaw Hﬁ?

—.ﬂam”._..___.‘_wt.o.ﬂr he2ause his awn body ncver entered the dwellfug. TE. dig r_.m

e ¥ take the Properiy 23 required fur commaon law larceny. Noneihel

Di :_«n ﬂ,ﬁaw»_ _M_ tha “__:. degree of burglary gnd Iacceny becayse he SE-MW.
nses throv “i § .

o the Bl the use of (ke Innocent instrumentslity™ of ghe

Irains the dog 1o sieg]
crders,

” See Witlisms § 120.
. Eg. Stae v, D'Lecry, 31 WL Super.
In$irumeent la enter 3 dwelling is suffézieng
der to effeconte the thett wichla the dwelli

#1426, 107 A.2d 13, 15 {1954} fase of an
e constituee g burglasy if it 5 Ineeried inor.
MB 8nd not selely rs & means 1 breay into A).

4 Mo3

gree is ihe individuat who peeson.

§ 300 COMPLICITY [J 413

Finally, D can be a priacipal in the first degrez even if anotikr human belng, |

persouzlly conemils the offense 13 loag as X s D's innovent sgent. Cammon
b jusisprudence on Lhis maticr is rot calirely clear and nat glways defensi-
bie,* but it appears that D is 1he principal in 1he liral degrec if he uses or manip-
S oltes ¥ 21 tus [nstrument to commit an offense—i.e., it is 15 i X were a mario-
3B . deitc whose sirings were polled by D For X to qualify as D ionocent
. wirumentality, however, he musi be innocent of the crire that he has person-
(! ally commiited—~i.e., he must b¢ aubjoct to 2cquittal an the basks of the Sack of
5" wend ree or the presence of en excusing condition.

I>. Suppose ihat B falsely informs X tiat ¥'s television set belongs to D, and he
£ comvinees X to “releigve’” {he property from F's haouse. When ¥ breaks inin

F's house under D's false repeesentation, he Is B°s innocent ingirumenlalily in
% e burglary end thele. X will be acquitied of both oifenser because he lacked
the requisite mental state 10 commit either olfense. D will he guitty of bath

- #tlmes g3 the pringipel in e fist lepree,

A party 38 alsa 1he prncipsl in the lirst degree if be causes an insane person®
of 8 child” to comimil 3n ollense, or if he cocrees X {0 commil the cime. [a
g . |hese circunsiances X is innocent gs the resolé of an excuse (insanity, infancy,
- o dusess),

Hi] Dificulties in Applicaiion of the Rule -

Sometintes application of the innocenl-instrumentalily docirine presents dilli-
culties for courts. Usually Lhis occurs when the crime for whichk a defendant is
peaseuted, and for which be is tne pelncipal in the first degree i the innocent-
lesirumentality rule Is applied, Is one that he is tegally incapable of commitling
personally.

For example, cammon as rape involves 2 man having non-conscrsval sexual
Intercourse with a woman who is not his wile. At common law, therefore, a
hustand could nat personatly rape bis wife ner cauld & woman sepe anclher
wamen. Cenceplually, however, a usband or 1 woman could be guilty of rape
¥ an acepmplice of 2 male wha was not the husband of the siclim ®

* See Nate 6, infra.

* 4 Blackslane L *35 (slating Ikt a party s & principal il ke kills snather by “tneit-
log & madmen to commit murdet.”). Sometinres courly uss the iaracenl-instrementality
dociriile Je cincumylances in which il Is inappeapeiace. Por ezamide, in KRegfma v Tyier, 3
C & P. 81§, 17) Eng. Rep. €43 [1E33h X, 3n masnc persom, wis the iiugkeder of o
cciminad plat thal included D7 and 52 X slated that ko would kill any Eaw officer wha
resisted him. Lster, he carried aut bis ilirear. A1 4rial it was proved thed X was insane.
The coust ireated Df snd D2 es the principals in the first cegree slibough they dld aat
use X a3 his ageni. .

? Queen « Manlep, { Cor Com. Cus. 104 {184€) {Eng.) (by dicewn, 2 the peinclpal
In the figst degres il he convinces a ckild Lo Lake imuney froem his datker).

' Z.4. Cody & Srarg, 361 P.2d 307 319 (Okla. Crink. App. 196k}, later appeal, 176
P.2d 623 (Okla. Crla. 1962) €a husband wy be aa accessury in b rape of his wife);
People v. Reilly, 25 Mlsx2d 702, 709, 181 N.¥.S.2d 732, 739 {1976) {2 waman may dc e
Jcerssary in the rape of snntluec woress),

..
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414 [3 UNDERSTANDING SREMINAL LAw tELL]

Suppase, hnwever, that the husband coerces X ta rape his wifs ar o woman
farces X, anan, to rae another warnan, Under Ardiary rules this would make
the hushand er the wrman Jje principal in the first degree of the rape. Some-
limes,* but by no means always,"™ coucts have heeq unwilling 1o conclade thag
Lhe coercing hushand or woman was the principal in tee ficst degres hecansc to
Jo 52 would ignose rhe tpecific Fanguage of tie stazute or tie definflron of the
cimmun law crime thar renders such gersens incapahble of committlng the of-
lense. i1 such circumstances COUrls may seek to Irea: Lhe defendant S 0 secGnd-
@7y pacly of simply aliow kim 1 €5Cape punishment.

[3] Principal ia ihe Secand Degrae

A principal In the second degrez is one who indentignally assists" the pring.
pelir ¢he Nirsc degrec 1o cniumit an offense and who s actually or consinse.
tevaly preseat when it js comuntiiced. A person i "'constructively present™ if heis
sitwatzd in a positlos o assist 1l:e principal in Lhe first degree during the cam-
missian of the offense, 43 when § scrves as a lookout or "getaway” driver out-
side 8 hank that £ rgbs.

[4] Accessory Refore the Faci

An accesiory bufore the Jact daea pat didfer appreciably from p o ncipal in the
secand degree excepl that lye is AGE present acloally or col.siruatively when the
erlmie is comimilied, Although tie assistance of an accessary muy ake any ol
ike forms applicable 1o rrincipals in the second degree, frequentiy pn accessocy
is one who saficits, enuinaes, ar cemmands (short of coercing®¥} P 1o commit
the oflfense.

[5] Aeccessory After ihe Tact

An accessory after the fect is une who lntentionally assisig 2 known felon to
wranghilly aveid arrest, irial, o conviclion." “laday no jorisdiction treats an
accessacy niler tha fact as an accoinplice in the cammission of ghe offense by the
primary parly. Insiead, such coiduct is panished as 4 separate crime that
—_—

Eg. Msenberp v Commearzwealddr, 200 ¥a, 770, 732, 263 S.E2d 392, 334 {1980} ¢p
oaerced X and ¥ 10 have seapal inlesoaurse Wit each other and W3 prasecuted for rxp
of 1he female (). The court overtarped D' cunviciion a3 & prinzipal in the Ficst degres
of 1 repe hecarse prior staie rulings “establishled] thes one el smeny os TBT2 is the pep-
elirstion of the femade sequat Organ hy Ihe sexual organ of the grinclpat in he firgt de-

ree."t
: ®rg. Fropie v Hernandez, 18 Cal, App. 3d 634, 37, 95 Cal. Bpie. 71, 44 {L971) (&
vompellsd her busband Lo hase saaual intercourse witll o fan-cnnienlicg wastan; rhe
st wphxd the convictian of D e the principal in the figar depres ol the rape af e
atlier winrsan on the basks of the “innccent condail theary” of erimlimal respxasibllity),
Stz zlsa the dixcission of Reging v Cogan & Leak 1976] ¢ QB 217 (Exg.), m
§ 30.06[BX 3][a]. infra.

i~ "Assistance™ iy take many forms, See § JO.04, infro,

T coeeces P o samit the affenss then § woulll be the nricclpal in the Rrat de-
Brez thenugian inncezng instynmentalliny.

1 The cnmmodt law ihies nal TBLOBRIZE Accessnries afier the fact lu misdemeanars.

. Pl proceodings) had o state correclly wheilier ghe

. prncigal in either degeee, thea
. tonld naf srand.
k B

§ 30.03 COMPLICTIY [] 415

chriies comparatively ninoe punishmene 14

A5 & reaule, tis chapter daes uge
cansider furilier the linbilliy af

Accesaeriex afler the fouy.
{B] Procedural Trogéieatians of the Bistincrions's
[1) Gemeral Commenis

Although the coriman law dilferentiated hetwesn Princlpals ii; ie firgt nind

%cond degres, no matters of Bractival significance depended o chly disfincijon,

The distincrion between principals (o] cither deree) and accesaorfes was of syb-
slantial significance becquse caurts developed pracedurel rules that made it d|f-
Kzule to biring Proscculions succzsslufly mgainsg BICESYarics.

Mest of the Procediral rules Fack tuorelica Justlfication snd accasionally
&re iMogical. Their yre Proved to be counter-prodactive to cflicient law enforee.
oient. They may have developed s 2 tox] of English coinmen lew judges ta re-
duce the numbers of pessans wha cadd be erccnted for thei- crimes.'®

[2]  Jucdedicaian

Al common faw Principals in the frst ar secand degree had tg be prosecuted
bya court In the Jurisdiciinn in which ile erime o corimitted. Ay ACCESSOTY

bsfare Ihe fzey, however, had ro e tried in the Jurisdictinn in which he commie-
led his noeessoriul ac(s,

Thereore, if Lhe Prosezuior believed that S wa3 & principal g the first ar see-
ond degrez ang brought the PTosecutinn in jusisdleting A, the coanty in which
the offense was Perpelcaled, a conviclion of 5 could ot

_zbuwswn&mn?#tw“ ::.:..n.nsun parlicipant In the offence jf it was proven
W wal thar he was noy a pri

bzeurred in judsdiciion B,
31 Rules of Pleadiuy

Al cummon law an indig tnieat {the official Pleading decurnent in most crimi.
party charged was a pringi-
X was the priecipal in the
nd degree 2nd the evidence
Were revezsed, bolh defen.
(e evidence demansirated
allzged byl was an acces-

P uF an sccessary, If the Plosszistor alleged tliqq
JirsL degree and ibnl ¥ was the principal in the secg
41 1dal demonstraled that the coles of ¢he rarkics
disls coudd stil] be convicted. 4 rhie ather hand, if
11 ¥ was nol fhe Principal in the secand degree ag
1y befare she fact his conviction cauld nar stnd.
The result was fhe same if

PSOD wes indicted ay gn AcCeseory kue it was Proved ot trial thar Jie Wis a

the indictnsenl was faukty sad the Conviction

" Eg. Model Peasl Cage § 223 (Hinders,
" G Benerslly Perking, Pariise to Crins,
“1d at 597,

' Anprehensias or Prosscisign),
L. Pa. [. Res, SB1, 8016 (It

g



