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DEFENDANT JENSEN’S MOTION FOR BOND PENDING APPEAL

‘Defendant Scott Jensen, by his appellate counsel, Skadden, Arps, Slate, Meagher
&F lom, LLP, and Friebert, Finerty & St. John, S.C., respectfully moves the Court,
‘pursuant to Sections 809.31 and 969.01, Wis. Stats., for continued release on bond
‘pending his appeal. Defendant has, by separate motion, also moved this Court for a
limited stay of execution, in accordance with Section 973.15(8), Wis. Stats., while this
“Court considers the issue of bond pending appeal and during any immediate appellate
‘review, if necessary, of that bond ruling,

As set forth below, Mr. Jensen readily satisfies each of the criteria enumerated in
‘Section 809.31 to qualify for bond pending appeal. He presents no risk of non-
“appearance or danger to the community. His appeal is not for purposes of delay, but
rather to present significant appellate issues that will be prosecuted promptly and
7diligently. Indeed, as set forth more fully below, the initial review of the proceedings by

“appellate counsel (the full trial transcript is not yet available) establishes fundamental



error—particularly in the jury instructions requested by the State concerning the
“dishonest advantage” intent requirement—that will necessitate a new trial.

Denial of release pending appeal presents the grave risk that all or a substantial
portion of Mr. Jensen’s sentence will be required to be served before his appeal is
resolved — resulting in an irreparable and needless injustice to Mr. Jensen and his family
in the event his conviction is reversed or remanded. It bears note that Section 809.31
was based upon the standards for release set forth in the ABA Criminal Justice Standards,
Criminal Appeal, s. 2.5. See § 809.31, Judicial Council Notes — 1978 (“The standards for
release are those included in the American Bar Association Criminal Justice Standards,
Criminal Appeals, s. 2.5.””). The Commentary to those standards suggests that in such
circumstances, “sentences ought to be stayed.” See Commentary, attached hereto as
Exhibit A (emphasis added).

ARGUMENT

Section 809.31 statutorily defines the standards that govern the continued release
of a criminal defendant on bond pending appeal. See State v. Salmon, 163 Wis. 2d 369,
373, 471 N.W.2d 286 (Ct. App. 1991) (“The trial court’s exercise of its discretion is

guided by Rule 809.31(3) and (4), Stats.”).' That statute provides:

809.31 Rule (Release on bond pending seeking postconviction relief).

(1) A defendant convicted of a misdemeanor or felony who is seeking
relief from a conviction and sentence of imprisonment or to the
intensive sanctions program and who seeks release on bond
pending a determination of a motion or appeal shall file in the trial
court a motion seeking release.

Section 969.01(2)(c) provides that “[i]n felonies, release may be allowed on appeal in the
discretion of the trial court.”



‘The trial court shall promptly hold a hearing on the motion of the
defendant, determine the motion by order and state the grounds for
the order.

‘Release may be granted if the court finds that:

(a)  There is no substantial risk the appellant will not appear to
answer the judgment following the conclusion of
postconviction proceedings;

(b)  The defendant is not likely to commit a serious crime,
intimidate witnesses, or otherwise interfere with the
administration of justice;

(¢)  the defendant will promptly prosecute postconviction
proceedings; and

(d) the postconviction proceedings are not taken for purposes
of delay.

In making the determination on the motion, the court shall take
into consideration the nature of the crime, the length of the
sentence and other factors relevant to pretrial release.
As set forth below, each and every factor set forth in Section 809.31 militates
strongly in favor of the continued release of Mr. Jensen on bond pending appellate review

of his conviction.

L ‘There is no substantial risk that Mr. Jensen will not appear to answer the
judgment following the conclusion of postconviction proceedings.

‘M. Jensen and his family have long-standing ties to the Wisconsin community.
Mr. Jensen has fully comported with all obligations regarding his appearance both pre-
trial, during trial, and post-conviction. ‘There is no plausible risk, let alone a “substantial”
risk, that he will not appear to answer the judgment following the conclusion of

postconviction proceedings.



IL Mr. Jensen is not likely to commit a serious crime, intimidate witnesses, or
otherwise interfere in the administration of justice.

Mr. Jensen poses no danger to the community. He has no prior criminal record,
has not engaged in any conduct that presents a risk of future harm to the community, and
there is no risk that he will intimidate witnesses or interfere in the administration of
justice. Even as to the non-violent offenses that are the subject of conviction, there is no
risk that Mr. Jensen could commit any crime of a similar character, as he is no longer a
public official.

III. Mr. Jensen and his appellate counsel will promptly prosecute postconviction
proceedings.

Mr. Jensen and his appellate counsel will promptly and diligently prosecute his
appeal without extension. Appellate counsel for Mr. Jensen ordered preparation of the
official transcript of the trial on April 25, 2006, shortly after being retained, and well in
advance of the period prescribed by statute. See § 809.30(2)(f), Wis. Stats. No delays
will be sought by appellate counsel with respect to postconviction proceedings in this
matter.

IV. Postconviction proceedings are not taken for purposes of delay.

The Wisconsin law authorizing release on bond pending appeal requires only that
the defendant demonstrate that postconviction proceedings are not for the purpose of
delay. See 809.31(3)(d), Wis. Stats. By contrast, the federal rules require that a
defendant demonstrate both “that the appeal is not for the purpose of delay and raises a
substantial question of law or fact. . . .” See 18 U.S.C. § 3143(b)(1)(B).

The Wisconsin standard is readily met here. Far from seeking delay, Mr. Jensen

and his counsel seek prompt correction of his erroneous conviction.




Moreover, although it is not an express statutory factor for consideration under
Wisconsin law at this bond motion stage, Mr. Jensen’s appeal will demonstrate
substantial error requiring a new trial. See Salmon, 163 Wis. 2d at 374 (noting that “Rule
809.31 implicitly approves the consideration of the merits of the underlying appeal.”).

" The trial transcript has not been completed and thus appellate counsel has not had
an opportunity to review the full proceedings in this case. Nonetheless, even the limited
analysis undertaken to date establishes fundamental error- -most notably, with respect to
the jury instruction and evidentiary rulings concerning the specific intent element of §
946.12(3), which requires the state to prove defendant had the “intent to obtain a
dishonest advantagei.”2

‘The instruction given in this case regarding the “dishonest advantage” scienter
requirement constitutes reversible error in four principal respects: (1) the instruction
violates the express requirements of Section 903.03, Wis. Stat.; (2) the instruction
contains an unconstitutional mandatory presumption; (3) the instruction improperly alters
the express mens rea requirement of the statute; and (4) the instruction misstates the law.
These fundamental infirmities in the instruction are further compounded by errors in the
Court’s preclusion of evidence squarely relevant to the critical issue of whether Mr
Jensen intended a “dishonest advantage” by his actions.

A ‘The “dishonest advantage” jury instruction violated the express
requirements of Section 903.03.

‘Based on the State’s request, the instruction given to the jury on the specific intent

element directed that:

2 Appellate review will not be limited to this issue. Rather, the matter is raised at this bond

motion to stage to demonstrate the bona fides of the appeal and the importance of bond pending
appeal. Upon full review of the trial transcript and proceedings, when available, any additional
error and appellate issues will be addressed.



“The use of a state resource to promote a candidate in a political campaign
or to raise money for a candidate provides to that candidate a dishonest
advantage.

“his directive constitutes a mandatory presumption submitted to the jury in direct
violation of Section 903.03, Wis. Stats.

‘Section 903.03 governs the use of “presumptions in criminal cases” and requires
that presumptions used in criminal jury instructions be expressly permissive in form,
rather than mandatory. See § 903.03(3), Wis. Stats. “The judge is not authorized to
direct the jury to find a presumed fact against the accused.” Id. To this end, the statute
requires, without qualification, that “[w]henever the existence of a presumed fact against
the accused is submitted to the jury, the judge shall give an instruction that the law
declares that the jury may regard the basic facts as sufficient evidence of the presumed
fact but does not require that it does so.” Id. (emphasis added); see also W1 JI-
CRIMINAL 225.

‘The Wisconsin Supreme Court has emphasized the broad scope of Section 903.03
and the importance of adherence to its requirements to protect the fundamental rights of
criminal defendants: “[Bly its terms [Section 903.03] is intended to govern the use of
any theories of common or statutory law whereby certain facts may be presumptive proof
of other facts in criminal prosecutions.” State v. Dyess, 124 Wis. 2d 525, 538, 370
N.W.2d 222 (1985) (emphasis supplied) (reversing conviction based on instruction
directing that driving at speeds in excess of the posted limits is negligent). “The
strictures of Section 903.03(3), Stats., go to the authority of the judge. They deny the
judge the prerogative in a criminal case to place certain limitations upon a criminal

defendant’s right to a jury finding under the Wisconsin law.” Id. 124 Wis. 2d at 535



The “dishonest advantage” instruction given to the jury in this case directed the
jury that if they determined that a “state resource” was used to “promote a candidate in a
political campaign or to raise money for a candidate” then they were to find that the
candidate obtained a “dishonest advantage.” See id., 124 Wis. 2d at 439 (“The jury was
mandatorily directed to find negligence if speed in excess of 30 miles per hour was
proved. Discretion to permissibly draw an inference from the facts was vested in the
jurors only if they found the speed to be less than that posted.” Use of such a
mandatory presumption is “in violation of the rule.” Jd., 124 Wis. 2d at 540; see also
State v. Harvey, 2002 W1 93, 1 31-34, 254 Wis. 2d 442, 457-59, 647 N.W.2d 189 (2002).

To comport with the strictures of Section 903.03, the instruction tendered to the
jury in this case was required to expressly inform the jury that if it found as a matter of
fact that state resources were used to promote a candidate in a political campaign or to
raise money for a candidate, it could regard that fact as sufficient to establish a dishonest
advantage “but it was not required to do so.” § 903.03(3), Wis. Stats.; see also WIS JI-
CRIMINAL 225; Dyess, 124 Wis. 2d at 539 (“The trial judge, had he followed the
directions of Section 903.03(3), Stats. would have informed the jury that, if it found as a
matter of fact that Dyess was exceeding the posted speed limit of 30 miles per hour, it
could regard that fact as sufficient evidence of negligence to make that finding but it was
not required to do s0.””). The instruction contained no limiting language as required under
Section 903.03 and mandated by the Wisconsin Supreme Court in Dyess.

Any suggestion by the State that the instruction in this case does not violate
Section 903.03 because the “dishonest advantage’ presumption is “legal’” rather than

“factual” in nature is misplaced. First, the Wisconsin Supreme Court in Dyess squarely



‘addressed and rejected this contention. See Dyess, 124 Wis. 2d at 536-537 (“The state
argues this directed finding is not a factual conclusion but a legal one. Hence, the state
7argues, it was not error to direct a ‘finding’ or ‘conclusion’ on this legal question.
However, the very language of Section 903.03(1) refutes this argument. ). The
Court held that “the restrictions in that rule apply to all presumptions sought to be used in
a criminal cases. No exceptions to the rule have been sanctioned on the basis that the
matter to be presumed is legal rather than factual in nature  Id. at 537
‘Second, a claim that the presumption is “legal” rather than “factual” is incorrect.
The presumption requires factual inference: “if state resources are used” then the
candidate obtained a “dishonest advantage.” At most, the issue of whether conduct
constitutes a “dishonest advantage” would be a mixed question of law and fact that
requires a consideration of context for its resolution The Supreme Court has made clear
that such “mixed questions of law and fact” must be submitted to the jury, rather than
directed by the Court. See, e.g., United States v. Gaudin, 515 U.S. 506, 512 (1995)
(holding that “materiality” is a “mixed question of law and fact” that must be resolved by
the jury in a criminal prosecution); State v. Smith, 2005 WI 104, § 11, 283 Wis. 2d 57.
65-66, 699 N.W.2d 508 (“[A]ll elements of a crime must go to the jury, even those
elements that involve a mixed question of fact and law
“So too, any suggestion by the State that the violation of Section 903.03 is

somehow remedied by the fact that the “dishonest advantage” presumption is a
component of the intent instruction, rather than a complete element of the crime, also
fails. The Supreme Court expressly addressed and rejected this argument in Dyess. See

124 Wis. 2d at 538-539 (“To so contend is to disregard the very words of the statute

1



“Section 903.03(3), Stats., makes no distinction between presumptions as to elements of a
crime and presumptions as to facts with a ‘lesser effect’ with respect to the requirement
that the jury be instructed only as to the permissive inference that may be drawn from
basic facts believed beyond a reasonable doubt.” Dyess, 124 Wis. 2d at 539.

‘Analogous to the erroneous instruction in Dyess, the “dishonest advantage’
instruction given to the jury in this case “required the jury to find the presumed fact [a
dishonest advantage] on the evidence of the basic facts [use of state resources to promote
a candidate or raise money for a candidate  This was in violation of the rule.” Dyess
124 Wis. 2d at 540 (emphasis added).

‘Section 903.03(3) is intended to safeguard the fundamental protections of
‘riminal defendants to due process of law and the right to trial by jury Thus, the
Wisconsin Supreme Court has emphasized the importance of strict adherence to the
requirements of the statute:

1t is apparent that a reviewing court cannot say that the loss
of a jury right on a crucial issue guaranteed by the rules is
of so little consequence as to be insubstantial. Section
903.03(3) guarantees to criminal defendants that all
presumptions used will have a permissive effect only — that
only the jury can find the presumed fact upon the
inferences from basic facts which themselves must be
proved to the jury beyond a reasonable doubt. This court
cannot ignore its own rules and conclude that the
deprivation of a substantial procedural and statutory right
caused by faulty jury instructions did not, to a degree of
reasonable possibility, contribute to the verdict of guilty.

Dyess, 124 Wis. 2d at 548

"The Section 903.03 error here is patent Moreover, as set forth infra, this error

went to a core defense in the case and had the effect of impermissibly altering and



diluting the specific intent element of the charged crime. In accordance with Dyess, a
new trial will be required. See 124 Wis. 2d at 546-547.

B. The “dishonest advantage” jury instruction contained an
unconstitutional mandatory presumption.

7Moreover, although the Court need not reach the issue, see Dyess, 124 Wis.

7533 (constitutional error need not be reached given clear error under § 903.03), the
7mandatory presumption that “[tJhe use of a state resource to promote a candidate in a
7politica1 campaign or to raise money for a candidate provides to that candidate a
7dishonest advantage” is also constitutionally infirm. See Francis v. Franklin, 471 U.S.
307, 314 7985) (“A mandatory presumption instructs the jury that it must infer the
7presumed fact if the State proves certain predicate fact:

‘The 7'm'ted States Supreme Court has repeatedly held that “mandatory directions’
7which “foreclose[] independent jury consideration of whether the facts proved certain
7elements of the offense[]” constitute an unconstitutional deprivation of criminal due
“process. See, e.g., Carella 7California, 491 U.S. 263, 266 (1989) (citing cases).
7Similarly, the Wisconsin Supreme Court has repeatedly instructed that such mandatory
7 presumptions unconstitutionally deprive a criminal defendant of both the Fifth
“ Amendment right to “‘proof beyond a reasonable doubt of every fact necessary to
constitute a crime with which he is charged”’i and the Sixth Amendment right to *
7the jury, rather than the judge, reach the requisite finding of ‘guilty.”” State v. Harvey,
7254 Wis. 2d at 450-51, 9 19, 20 (citations omitted); State v. Kunz, 160 Wis. 2d 722, 736-

737, 467 N.W.2d 531 (1991).
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7In addressing the significance of errors arising from the use of mandatory

presumptions in criminal cases, the United States Supreme Court has spoken in
unequivocal terms:

7“Lest there remain any doubt about the constitutional

stature of the reasonable-doubt standard, we explicitly hold

that the Due Process Clause protects the accused against

conviction except upon proof beyond a reasonable doubt of

every fact necessary to constitute the crime with which he

is charged.”
7Sandstrom v. Montana, 442 U.S. 510, 520 (1979) (quoting In re Winship, 397 U.S. 358,
7364 (1970)) (empbhasis in original); see also Francis, 471 U.S. at 313 (emphasizing that
i[t]his ‘bedrock, ‘axiomatic and elementary’ [constitutional] principle prohibits the
7State from using evidentiary presumptions in a jury charge that have the effect of
7relieving the State of its burden of persuasion beyond a reasonable doubt of every
“essential element of the crime.” (citations omitted)).

7Wisconsin courts have been especially vigilant in adhering to the constitutional

7pr0hjbition against improper presumptions in criminal cases. See Harvey, 254 Wis. 2d at
7456-57, 1 29 (instruction directing that “Penn Park” was a “city park” was an erroneous
7mandatory presumption); Kunz, 160 Wis. 2d at 737 38 (instruction that “[a] mobile
7home is a building” was erroneous mandatory presumption); State v. Draughon, 2005 Wi
7App 162, 9 13-21, 285 Wis. 2d 633, 641-45, 702 N.W.2d 412 (instruction directing that
7member of clergy was a “therapist” held unconstitutional ‘State v. Tomlinson, 2002 W1
791, 9 62, 254 Wis. 2d 502, 536, 648 N.W.2d 367 (instruction that “a dangerous weapon is

a baseball bat” was erroneous mandatory presumption); State v. Leist, 41 Wis. 2d 34,

37-40, 414 N.W.2d 45 (Ct. App. 1987) (instruction that “Declaration of and Patent”



document was “frivolous” was erroneous mandatory presumption), overruled on other
grounds by State v. Harvey, 2002 W1 93, 254 Wis. 2d 442.

‘The fundamental error in the instruction given in this case is that it failed to
simply define the term “dishonest advantage, instead directing as a matter of law that
certain factual conduct constitutes a “dishonest advantage.  [I[]t is within the province
of a trial court to define an element for the jury’s enlightenment Tt is not within the
province of the trial court, however, to determine as a matter of law that certain facts
before the jury fit within the given definition. In that situation, the trial court is applying
the facts to the law, thus invading the province of the jury.’” Leist, 141 Wis. 2d at 37-38
(quoting United States v. Goetz, 746 F. 2d 705, 708 (1 ® Cir. 1984)). To be proper, the
instruction should have defined the meaning of “dishonest advantage,” but not directed
conclusions regarding whether specified conduct constituted a “dishonest advantage.

See Kunz, 160 Wis. 2d at 738 (“The analogous situation in this case would have been for
the circuit court to define ‘building,” but not make its own conclusions as to what types of
structures are buildings. Whether a certain structure is a ‘building’ is a question of fact
that the jury alone must decide.”).

“To support the proposed instruction, the State argued: “This language is an
‘accurate summary of the law; engaging in such activity creates a dishonest advantage by
Jefinition.” State’s Motions in Limine, at 6, citing State v. Jensen, 2004 W1 App 89, {1
21, 29, 272 Wis. 2d 707, 725, 728, 681 N.W.2d 230, and State v. Chvala, 2004 WI App
53, 919,271 Wis. 2d 115, 136, 678 N.W.2d 880. ‘That argument, however, merely

underscores the error- neither the State nor the Court is allowed to “determine as a

matter of law that certain facts before the jury fit within the given definition. Leist 4
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‘'Wis. 2d at 37-38. Moreover, the State’s citation to the prior Court of Appeals rulings in
‘this and the Chvala case as purportedly authorizing the presumption fails for at least two
reasons. First, as set forth infra, the statement “[t]he use of a state resource to promote a
candidate in a political campaign or to raise money for a candidate provides to that
candidate a dishonest advantage” does not appear in either appellate decision or in any
Wisconsin precedent and misstates the law.

‘Second, and more importantly, even if the statement had appeared, it would not
authorize the instruction given here. The Court of Appeals was addressing the issue of
whether § 946.12(3), Wis. Stats., was unconstitutionally vague as applied to the conduct
at issue. It was not directing instructions to be rendered to the jury or resolving the
underlying issue of Mr. Jensen’s specific intent. By analogy, there is little doubt that if a
threshold vagueness challenge had been advanced with respect to the criminal statutes at
issue in Harvey, Kunz, Tomlinson and Leist, the Court would have rejected the challenge
on grounds that a reasonable person would be on fair warning that “Penn Park was a city
park,” that “[a] mobile home is a building,” that a baseball bat is a “dangerous weapon’
when intentionally swung at the head, and that a “Land Patent” may be a “frivolous
document.” Nonetheless, all such statements constitute erroneous mandatory
presumptions when included in a jury instruction. So too, nothing in the prior Court of
Appeals decisions in this or the Chvala case would authorize mandating to the jury in a
criminal prosecution that “the use of a state resource to promote a candidate in a political
campaign or to raise money for a candidate provides to that candidate a dishonest

advantage.”



The inclusion of the mandatory presumption in the jury instruction given in this
case was constitutional error.

C. The “dishonest advantage” jury instruction improperly altered the
statutory mens rea requirement.

7Compromising the factfinding role of the jury is particularly problematic when, as
here, it impacts upon the “critical question of [the defendant’s] state of mind.”
7Sandstrom, 442 U.S. at 521; see also Francis, 471 U.S. at 326 (“Sandstrom v. Montana
7made clear that the Due Process Clause of the Fourteenth Amendment prohibits the State
from making use of jury instructions that have the effect of relieving the State of the
burden of proof enunciated in Winship on the critical question of intent in a criminal
prosecution 7(emphasis added)).3
7'he “dishonest advantage” presumption given in this instruction improperly
altered the mens rea standard set forth in the criminal statute and impermissibly diluted
7the State’s burden on the “critical question of the defendant’s state of mind.” Section
946. 2(3’ 7Wis. Stats., is a specific intent, rather than general intent, crime. See generally
State v. Lasky, 2002 W1 App 126, 11 24-27, 254 Wis. 2d 789, 802-04, 646 N.W. 2d 53
7’agreeing” with the State’s argument that a “specific intent” crime “requires an element
not present” in a “general intent” crime). The effect of the State’s requested instruction
7was that the jury needed only to find that M. Jensen had the intent that “state resources’
7be used “to promote a candidate” or “to raise money for a candidate,” without
establishing beyond a reasonable doubt that such actions were undertaken by him with

the specific intent to thereby obtain a “dishonest advantage. ‘The State’s own legal

3 In this respect, “‘[a] presumption which would permit but not require the jury to assume

intent from an isolated fact would prejudge a conclusion which the jury should reach of its own
volition.”” Sandstrom, 442 U.S. at 522 (quoting Morissette v. United States, 342 U.S. 246, 274-
75 (1952)).



filings in this case reflect this erroneous dilution of this specific intent requirement’ “The
defendants can certainly attempt to show that they did not intend to use state employees 7
or resources to engage in the campaign activity defined by the Court of Appeals. State s
Reply to Defendants’ Brief on State’s Motions in Limine, at 8.

‘Section 946.12(3) does not direct that it is a crime for a public official to
knowingly use state resources to engage in political activity. Rather, the statute requires 7
both the exercise of a discretionary power in a manner inconsistent with the duties of
office and that the defendant subjectively and specifically intend to “obtain a dishonest
advantage” thereby. Under the instruction given to this jury, jurors were precluded from 7
determining that even if Mr. Jensen may have knowingly directed the use of state
resources for political activities, he did not specifically intend to obtain a “dishonest
advantage” through such conduct. In essence, the instruction collapsed the third and
fourth elements of the offense — directing that the jury find that the defendant acted with
the intent to obtain a dishonest advantage if he knowingly directed the use of state
resources for political activity. See generally Francis, 471 U.S. at 316 (citations omitted)i
“The portion of the jury charge challenged in this case directs the jury to presume an
essential element of the offense — intent to kill-—upon proof of other elements of the
offense the act of slaying another. In this way the instructions ‘undermine the
factfinder’s responsibility at trial, based on evidence adduced by the State, to find the
ultimate facts beyond a reasonable doubt.””).

‘Where, as here, the effect of the jury instruction alters the fundamental nature of
the elements of the crime, reversible constitutional error occurs. See, e.g. State v.

Draughon, 2005 WI App 162, 14, 285 Wis. 2d 633, 642, 702 N.W.2d 412 e fact
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