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Defendant Scott Jensen, by his appellate counsel, Skadden, Arps, Slate, Meagher & Flom,
LLP, and Friebert; Finerty & St. John, S.C., respectfully submits this reply memorandum in .
support of his motion for continued release pending appeal.

The State’s Resporise is marked by two features: ( 1) a failure to substantively address, by

legal argument s1gn1ﬁcant issues presented n Defendant s Motion; and (2) a m1seharacterlzat1onv IS

of the standards that govern the § 809.31, Wis. Stats., inquiry before this Court.
The State ignores, without explanation, core issues ralsed i Defendant’s Motion:.
o The State does not so much as mention, let alone distinguish, the controlling case of State

" Dyess 124 Wis. 2d 525 (1985) or the requirements of § 903.03(3), Wis: Stats: This
" “was the lead ar gument réised in Défendant’s Motion' regarding the substantial appellate

. issues plesented Dyess is squarely on point and establishes error. A copy of'the Dyess S

opinion is attached for the Court’s convenience.

¢ The State does not cite, let alone attempt to distinguish, State v. Harvey, 254 Wis. 2d 442
(2002); State v. Kunz, 160 Wis. 2d 722 (1991); State v. Draughon, 285 Wis. 2d 633
(2005); State v. Tomlinson, 254 Wis. 2d 502 (2002); or State v. Leist, 141 Wis. 2d 34 (Ct."
App. 1987), all of which establish that the instruction given here contains an improper
mandatory presumption. The single case cited by the State with respect to presumptions,
State v. Vick, 104 Wis. 2d 678 (1981), only reinforces the error. See State Response at 4.
In Vick, the form of presumption used in the instruction was proper only because it was
expressly permissive. Id. at 694 (“the word ‘may’ was used which is clearly construed as

permissive.”).

e The State does not mention, let alone address, the misstatement of law arising from the
improper use of the word “promote” in the instruction. Despite being called upon to do
so, the State does not, and cannot, identify any paragraph in the Court of Appeals
decisions in Jensen or Chvala that contains the statement, “the use of a state resource to
promote a candidate in a political campaign . . . provides to that candidate a dishonest
advantage.” The statement does not appear. Even if it had, Dyess makes clear that its
incorporation into a criminal jury instruction is error.

In a matter of this significance, both the Court and Mr. Jensen deserve the benefit of
appropriate legal argument on the issues raised. If the State cannot legitimately distinguish
Dyess or the litany of precedent concerning unconstitutional mandatory presumptions, and ,

cannot locate the phrase “promote a candidate” in the Court of Appeals decisions, it should




acknowledge as much, rather than refuse to confront the issues. It is for this__reason that
- Wisconsin Com“cs,ha?e consistently held that when the State faiis to respond properly to
arguments advanced by a criminal defendant, the “arguments not refuted are-deemed admitted.”
State v. Alexander, 2005 WI App 231, 9 15 (Ct. App. 2005); State v. Bergquist, 2002 WI App 39,
| - 914,250 Wis_. 2d 792, 802; State v. Peterson, 222 Wis.2d 449, 459 (Ct. App. 1998).- .
The Stafe also mi_scharacte;‘izes the standard governing boﬁa pending appeai ﬁnder :
§ 809.31. According to the State, the s_tandard is, in essence, indistinguishable from that- - . ..
govéming a motion for a new trial — suggesting fhat the Defendant must convince the trial court
it cc;m.mi‘tt.é:d. r.edelé;_‘ See Resat3 Thﬁt;'is‘:no:t. thestandald ﬁnde_f Wi’sﬂcon‘sin law. -SeCﬁ'on 80931 .
| d;es not.r.eq-u,irel the fé,deralls,.howing ‘;that flie éi)peal is not fof p.ilfpose of delay and raises a
substantial question of law and fact.” Compare § 809.31(3)(d) with 18 U.S.C. § 3143 (b)(l)(Bj.
By statute, Wiéconsin requires only that the appeal is not for purposes of delay. Regardléss,
even under the fedéral standard, courts recognize that:
requiring district judges to determine the likelihood of their own error is repugnaht, for in
such a case the proper remedy would be to rectify the error on post-trial motions.
“Judges do not knowingly leave substantial errors uncorrected, or deliberately
misconstrue applicable precedent. Thus it would have been capricious of Congress to

have conditioned bail only on the willingness of a trial judge to certify his or her own
error.”

United States v. Bilanzich, 771 F.2d 292, 299 (7™ Cir. 1985) (citation omitted). In this light, the
State overreads State v. Salmon, 163 Wis. 2d 369.(1991). The issue presented .in Salmon was
whether it was an abuse of discretion for the court to consider the merits of appeal on a § 809.31
motion. Id. at 372. Salmon held that the statute “implicitly approves consideration of the merits
of the underlying appeal” and that courts “may consider” the merits with respect to the “factors

relevant to pretrial release” and the risk of “irreparable injury.” Id. at 374-375. Salmon did not




fundamentally alter the statutory test to require that a defendant must convince a trial court to
declare its own error-in order to qualify for bond under § 809.31.
This is not a motion for a new. trial. This Court need not find or concede error in order

for Mr. Jensen to be accorded bond pending appeal. This Court need only find that Mr. Jensen .~ -

raises significant, non-frivolous issies; that he satisfies the statutory criteria of § 809.31; and that .- . .

he is entitled to-the opportunity to have meaningful appellate review of his conviction. -

The Commentary to the ABA Standard, upon which § 809.31 is expressly based, is-clear:. ...

“When only short prison sentences have been imposed, the possibility of litigation becoming

~ . moot béforean appéal'.’can:,be dé,cided suggests that such sentences ought to be stayed so.as.not" |

to foreclose appellate re‘vi'ew.” .Commentary, Eﬁhibif;A to Motion (emphasis supplied); accord -
State v. Firkus, 119 Wis, 2d 154, 162 (1984) (emphasizing the immportance of ‘bond pending
‘appeal to further Wisconsin’s “public policy of allowing a convicted person a timely opportunity
to secure relief from an allegedly illegal conviction™).

Basic consideration of the balance of harms further directs that bond pending appeal be
granted. There is 1io compelling reason that Mr. Jensen must be imprisoned on July 15, 2006,
and the State identifies none. To the extent the State’s confidence in its Vérdict is well-founded,
no State interest is éompromised by awaiting completion of the appellate process before his
sentence‘is served. Ifhis conviction is afﬁnned; he will serve, and all interests of the State will
then be fully vindicated. If, however, Mr. Jensen’s conviction is overturned, failure to grant
bond pending appeal will be the cause of an irrep afable injustice. Nothing can or will ever

replace the damage done to Mr. Jensen and his young family.




L The State Does Not Legitimately Challenge Mr. Jensen’s Satisfaction Of The
Express Requlrements Enumerated In § 809.31, Wis. Stats.

The State suggests that the Court should be reluctant to grant Defendant’s Motlon

| because Mr. J ensen is a conv1cted felon. Res at 2. Section 809.31 presumesthat oneisa

conv1cted telo11 and enumerates the express cnterla under Whlch bond 18 appropnately granted a
" conV1cted felon pend1ng appeal Notably absent from the State s Response 1s any meamngful
challenge to whether Mr.J ensen meets those express statutory terms.

The State ooncedes that .Mr Jensen is not a ﬂlght I‘ISk Res. hat 7. The State does not

- challenge the fact that Mr. J ensen w111 promptly prosecute hJS appeal And the State does not S
| ar gue that M1 J ensen is undertaklng h1s appeal for purposes of delay o o
| The only factor under § 809.3 1(3) argued by the State 1s the alleged danger to the N
cornmumty from Mr. J ensen remammg onbond. The State s suggestion that Mr. Jensen poses a-
present danger to the community is, to say the least, overreaching. Mr. Jensen has no crlmlnal
history outside this case. He has comported with all requirements of his bond pre-trial, during
trial, post-conviction, and post-sentencing. At the time of sentencing, this Court expressly noted
that confinement was not necessary “to protect the public from further criminal activity.”

5/16/06 Tr. at 28. Mr. Jensen was convicted of a felony crime upon which the Wisconsin
Supreme Court split evenly as to whether application of the statute to the conduct at issue was
unconstitutionally vague in the first instance. Indeed, a sitting Justice of the Wisconsin Supreme |
Court submitted an affidavit to the Court and stood prepared to testify that the conduct at issue
was a historical practice of both parties and was not considered improper. See “Offer of Proof
Re: Duty and Custom.” Against this background, to suggest that this Court should deny bond to
“protect the public from the possibility of his participation in any new crimes of fraud or

corruption,” Res. at 8-9, manifests an unfortunately skewed zealousness.




1L This Case Presents Significant Appellate Issues And Matters Of First Impression.

A. The State inexplicably 'fa:ils to address Dyess and the litany of authority
barring mandatory presumptions in criminal cases.

The jufy fin.stru'ctrionl givén in this case is novel and has never been approved by any |
.appell.ate éourt. Its i'éyiew W111 bé-a matter of 'ﬁrst impreésion and..D.efendant J er.ls'en has set forth
- in h‘is' Mbtion substaﬁtial défééfs hil vth,c‘ ihnstlluctioh.,.i By .

Defendant J e'nsenA’..s Motion states in straightforward and direct terms that the Wisconsin

Slipremé C_ourt _dcpisio_h_ in State v. Dyéq;s; is controlling and establishes that the ,“dish.onest’

advantage” instruction violates § 903.03, Wis. Stats. . Motion at 5-10.- Unable to distinguish .. - ...

Dyess, .t_he: S“t‘jat'eﬂ éligc;ses:.fb.: hi:d.E from the éélsé — 1'éﬁlsing tc')'inentio.n, let aioﬁé bénfréﬁﬁ:the ) .
. décisibn or the :s.tatufory.rbéciuir'ements of § 9'03;03(3).. This tactic, in iltsélf, underscoreé .’tvllle‘
| _ sigﬁiﬁcance of this appellate is’sue. See generally Alexander, 2005 WI App 231 atq 15.

The State’s superficial efforts to ‘evade Dyess. are demonstrably incorrect. First, the State |
suggests that “Jensen’s motion sheds little light” on the question of whether the instruction
contained an improper mandatory instruction. Res. at 3. To the contrary, Defendant Jensen’s
Motion identifies the precise statement that constitutes the erroneous mandatory presumption
and addresses in detail the precedent establishing that the presumption is error. Motion at 5-14.

So too, the State’s claim that “Jensen’s Motion does not address why he believes the
instruction here constituted an erroneous instruction on a fact, rather than a proper instruction on
the law,” Res. at 3-4, is inaccurate, and reflects a fundamental misunderstanding of Wisconsin
law. The Motion expressly addresses Why the “dishonest advantage” presumption requires
factual inference and is, at most, a mixed question of fact and law that must be submitted to the
jury. See Mot. at 8. Regardless, the Wisconsin Supreme Court in Dyess expressly addressed and

rejected the very same argument now being advanced by the State. See Dyess, 124 Wis. 2d at




- 536-537 (“The state argues this directed finding is not a factual conclusion but a legal one. . ..
No e:tceptiohs to the rule ha‘}e been sanctioned on the basis that the matter to be presulned 1s
legal rather than factual in nature.”). |

Separate and apart from Dyess, Defendant;hs Motion oites, a litany of precedent from the |

_"Un_'ited -States Supreme Court .and.Wisoons‘in’ appellate courts dealing Wit.h. improper inandatory

presurnptions. ;S;ee Motio;1 at 10-13. The State addresses none of this authority.' Instead the

- State cites one case regardmg the genenc obhga‘non of the Court to instruct on the law, Res: at 3

" (c1t1ng Smte V. Schwmze 120 W1s 2d 453 (Ct App 1984)) The obhgatlon of the Court to |

.llnstruct on the law is, of course subJ ect to constltutlonal and statutory constr. a1nts To. the pomt -
| ‘-the W1scons1n Supreme Court unequlvocally held in Dyess that “the stnctures of § 903 03(3)

Stats go to the authonty of the Judge They deny the Judge the prerogative in a criminal case to.

place certain limitations upon a cr1m1na1 defendant s right to a jury finding under Wisconsin

law.” 124 Wis. 2d at 535 ; accord Sandstrom v. Montana, 442 U.S. 510, 522 (1979).

Asto precedent dealing with the actual issue of presumptions in criminal jury instructions,
the State cites to a single inapposite case addressing permissive rather than mandatory
presumptions. See Res. at 4 (citing State v. Vick, 104 Wis. 2d 678 (1981)). In Vick, the
instruction at issue involved “a permissive . . . presumption” because it used “the word ‘may,’
which is clearly construed as pennissive.” 104_Wis. 2d at 694. The State does not attempt to
argue, nor could it, that the instruction “[t]he use of a state resource to promote a candidate in a
political campaign or to raise money for a candidate, provides to that candidate a dishonest

advantage” 1s permissive. The State asserted just the opposite when advancing the proposed

instruction. See State’s Motions in Limine, at 6 (“[E]ngaging in such activity creates a dishonest




advantage by definition.”). The instruction was mandatory, see Sandstrom, 442 U.S. at 519, and
both Dyess end the constitutional precedent cited unequivocally direct that the instruction is error. .

The State also offers no 1'esponse or argument to rebut the fundamental alteration of the X

statutory mens rea. that resulted from the inclusion of the “drshonest advantage presumptlon

. . See Motion at 14 17. The effect of the State s requested instruction was that the jury needed to
find only that Mr. Jensen intended that “state resources” be used “to promote a candidate”

Without requiring that thef gov.emrnent prove--beyond areasonable doubt that such.actions were :
tlhtlertalcen by hlm w1th the spe01ﬁc intent to thereby obtaln a “dtshonest adventage ” See Unzted
» States v. Sawyer 85F, 3d 713 729 (Ist Cir: 1996) (“Allowmg the jury to: find that Sawyer |
‘1ntended to defraud the pubhc of its right to honest services based on proof of gift statute - - .' S
violations alone constituted reversible error.”).

“Matters of intent are for the jury to consider.” McCormick v. United States, 500 U.S.
257,270 (1991); Cheek v. United States, 498 U.S. 192, 203 (1991) (“Characterizing a particular
belief as not objectively reasonable transforrrrs the inquiry into a legal one and would
[erroneously] prevent the jury from considering it.”). The instruction here “prejudge[d] a
conclusion which the jury should reach of its own vohtion,” Sandstrom, 442 U.S. at 522, and
failed to *“convey the requisite consciousness of wrongdoing.” Arthur Andersen LLP v. United
States, 544 U.S. 696, 706 (2005).

B. The appellate decisions in Chvala and Jensen did not authorize the
instruction and could not, as a matter of law, have authorized the instruction.

The State suggests in its Response that no error occurred because the ““dishonest
advantage” presumption was somehow authorized by the appellate decisions in Chvala and

Jensen. Res. at 4 and 6. Again, the argument is wrong both as a matter of fact and law.




Defendant’s Motion challenged the State to identify the statement “[t]he use of a state
resource to promote a candidate in a political campaign ... provides to that candidate a
dishonest advantage” anywhere in either appellate decision. The Motion also noted that the use -

of the ambiguous term “promote” — which finds no support in the opinions — is inconsistent with -

- . the distinctions rendered by the Chvala Court. ‘See Motion at 17-21." Again, the State simply .. -

- ignores the argument. The State identifies no statement in the opinions supporting the use ofthe ~ -~

- word “promote” or the specific form of the instruction. . .
o More fundamentally, even if the Court of Appeals decisions containéd the “dishonest
adx_}alltage” stafeﬁenté (they do not),.-ﬂle-'opiﬁions.-' could not, as a 1hatfer of law, have authorized: "~ .+ -
- thé'instruction given. Dyess makes this clear.” h;~Dyéss-, fhe Court il‘lStl'liCtGd'thC' jury.that the
defendant drove negligently ifhe exceeded the posted speed limit. 124 Wis. 2d at 539. This -
principle was well-settled in the law; indeed it was codified in the Civil Jury Instructions. Id. at
531. Nonetheless, incorporation of this settled principle into a criminal jury instruction was -
reversible error in direct violation of § 903.03. Id. at 536-537. The State offers no distinction
between the presumption in Dyess and the presumption at issue. There is none.

C. The State misstates several légal principles in its Response.

The State’s Response is replete with various additional misstatements of the law on other
issues. For instance, the State attempts to cast aside Mr. J ensen’s issues re garding the exclusion
of evidence by suggesting the “appellate court will uphold a circuit court’s exclusion of evidence
under § 904.03 under a deferential standard of review.” Resp. at 5. However, the law is settled
that “[w]hether a trial coﬁrt’é ruling éxcluding evidence deprived a defeﬁdant of the
constitutional right to present evidence is a question of ‘constitutional fact’ . . . review[ed] de

novo.” State v. Stutesman, 221 Wis. 2d 178, 182 (Ct. App. 1998). The evidentiary challenge in




this case is fundamental and of constitutional dimension. Mr. Jensen was precluded from fully .
explaining his intent and placing his actions within context to demonstrate to the jury that he held
a justified and credible belief that the use of state resources for certain political activities was. -

- neither “dishonest™ nor conveyed an “advantage.” See Mot. at 21-22; 3/7/06 Tr..at 40, 109, 116;

. see also C'heek,.»498 U.S. at 203-(noting constitutional error in “forbidding the jury to comsider . .- .~

. evidence that might negate willfulness” because “knowledge and belief” are for the jury).
.. The State suggests, without citation, that “even assuming an error in the challenged :
instruction requiring a new trial, the defendant would be convicted again at a second trial.” Res.

-.-at7. The lack of citation is:understandable, as this form of argument has been expressly rejected: .- -

- by the Supreme Court.: See Sullivan v. Louisiana, 508 U.S. 275, 279 (1993) (“The inquiry . . .is - =« = -

not whether, in a trial that occurred without the error, a guilty verdict would surely have been
rendered . . ..”). It appears that the State is arguing as to the impact of existing error. If so, then
Mr. Jensen has demonstrated significant, non-frivolous appellate issues.

The State’s unstated allusion to waiver, without citation, is also baseless. See Res. at 3.
Dyess explicitly ruled that a general objection to the particular clause of the instruction at issue is
sufficient to preserve the challenge. 124 Wis. 2d at 535. A more than adequate objection was
made here. See “Brief and Memorandum of Law, Jury Instruction, § 946.12(3), Stats.”
Moreover, Dyess directs that the issue should be reached in any eyent because “the strictures of §
1903.03(3), Stats., go to the authority of the judge.” Id. at 535.

Finally, the State’s suggestion, without support, that the Defendant’s continued assertion
of his innocence militates against bond pending appeal is mefitless. Res. at 8. Tt would be ironic,
indeed, if a Defendant must “acknowledge the wrongfulness of his conduct” in order to qualify

for bond to challenge his conviction.




III.  Mr. Jensen And His Young Family Face Irreparable Harm If The Court Erred; By

Contrast, No Slgmflcant State Interest Is Compromlsed By Bond Pending Appeal: -
The State s off handed suggestmn that ‘counsel for Jensen should be able to obtain

1'easonably prompt rel1ef for any app ellate arguments that could have merit,” Res. at9, is wrong.

The matters that were addr essed in the threshold 1nterlocutory reviews are fundamentally

dlffer ent f101n those that w1ll be ralsed based ona full cons1derat10n of the tual transcr1pt and the

mlmgs of tlns Court Those decrs1ons d1d not address Jury 1nstruct10ns Dyess § 903 03(3)

1nandatory pr esumptmns the phr ase p1 omote a candrdate ina pol1t1cal campa1gn, > or any issues
1elat1ng to the exclus1on of evidence relevant to the Defendant s intent. Itis p1operly ant1c1pated R

and expected that the appellate courts of tlns State W1ll g1ve thls 1r1atte1 the. full cons1de1at10n and ST

scrut1ny that it deserves If M. J ensen is 1ncarcerated hrs 15 -month sentence wrll be served ‘
before the appellate process is completed. If the Court were to deny bond on the single
snbstantive ground actually advanced by the State — that l\/h Jensen ls allegedly “unable to
identify a strong appellate argtllnent”; and that assertion proves incorrect, the harm to Mr. |
Jensen, his wife, and his young children (ages‘ 7,5, and 2) can never be remedied.

Against that risk, the State presents no significant State interest that is compromised by
the grant of bond pending appeal. To the extent the purported State interest in denying Mr.
Jensen bond 1s to “send a message,” that message has been adequately delivered by his
conviction, the sentence imposed, and his preclusion from the Legislature, all of which were
widely reported. There is no reason to also deny him the right to a meaningful appeal.

Mzr. Jensen’s request is basic, and the very reason § 809.31 exists. Mr. Jensen asks that
he be afforded the opportunity for meaningful appellate review of this Court’s rulings. Mr.
Jensen meets each and every factor set forth in § 809.31. Trrespective of the Court’s confidence

in the propriety of this conviction, he should be afforded that opportunity.

10




Dated at Milwaukee, Wisconsin, this é day of June, 2006.

/ /Béﬁ’ert IZ( {ebet{ / :
(State Bar No. 1009206) :
- Matthew W. O’Neill

(State Bar No. 1019269)
- R.Ryan Stoll

.Attorneys f01 Defendant Scott R. J ensen
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