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111 East Wisconsin Avenue, Suite 1500
Milwaukee, WI 53202-4808

Re: DA Case No. 2006EL049-F

Dear Mr. Frenn:

As you know, in a letter dated October 10, 2006, Senator Reynolds complained that a flier
sent to Reynolds’ contributors by the State Senate Democratic Committee (SSDC) contained
false information in violation of Wis. Stats. §§12.05 and 942.01. The essence of both of
these crimes is the publication of false statements. This letter sets forth this office’s findings
concerning that complaint. Lawyers for both the SSDC and Senator Reynolds have requested
that I forthwith issue these findings upon the completion of the investigation.

The flier at issue contained the following assertion:
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The assertion contained in Figure 1 is false. These payments were not made to power
Senator Reynolds’ home. WE Energies cooperated in the expedited response to a subpoena
for records concerning these campaign finance expenditures. The payments in Figure 1 were
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made to an account identified as 0486-041-776." WE Energies records show that this account relates to
an outbuilding at the rear of income property owned by Reynolds and his wife at 9500 West Schlinger
Avenue, West Allis. Senator Reynolds’ home is located at 9430 West Schlinger Avenue. The building
1s separately metered and no part of the WE Energies utility bills for that account relate to Reynolds’
home.

While the assertion in Figure 1 is false, it is not a crime unless the falsehood was made knowingly. That
is, if the assertion is made with a belief that it is true, there is no crime under Wis. Stats. §12.05. In this
instance, we need look no further than the materials filed with the State Elections Board in order to
conclude that there was a basis to mistakenly believe that Reynolds’ campaign funds were used to pay
home WE Energies bills. On the Campaign Registration Statement (Form EB-1) filed with the State
Elections Board on June &, 2006, the Campaign Committee Address is listed as the Reynolds’ home,
9430 West Schlinger Avenue, West Allis. Recent Campaign Finance Reports (CFRs) list 9430 West
Schinger Avenue as the campaign committee address. On many CFRs filed over the past months,
payments to WE Energies are documented as “[u]tilities [payments] for campaign headquarters.” Since
multiple campaign filings list Senator Reynolds’ campaign address as the Reynolds’ residence, and
since the CFRs state that campaign funds were used to pay WE Energies bills at “campaign
headquarters,” there is a reasonable basis for the SSDC to contend that the false statement contained in
Figure 1 (i.e., that campaign funds were used to pay home WE Energies bills) was made unknowingly.

This leaves the issue of whether or not the false statement made by the SSDC is criminally defamatory
within the meaning of Wis. Stats. §942.01. While the elements of a §942.01 prosecution are distinct
from that of §12.05, it is my judgment that this is not the appropriate fact situation on which to base a
criminal defamation action. See, e.g., Tatur v. Solsrud, 167 Wis.2d 266, 481 N.W.2d 657 (Ct. App.
1992).

While I have suggested to the attorney for the SSDC that a letter to the Reynolds’ contributors admitting
this error would be appropriate under these circumstances, I have no means of compelling the committee
to do so.

I am closing my file at this time without further prosecution.

FLandgra
Assistatt District Attorney

BJL/bl

cc: Attorney Jeremy Levinson
Attorney for the State Senate Democratic Committee

" While a few of the thirty-eight payments listed in Figure 1 are not expressly accounted for by WE Energies as of this
writing, Senator Reynolds has provided me with an affidavit and other documentary evidence that, taken together,
satisfy me that, when the campaign paid WE Energies utility bills, the campaign was making payments on Account
0486-041-776.




