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The Wisconsin Judicial Campaign Integrity Committee has been charged with reviewing judicial
campaign materials to determine if the materials: impugn the integrity of the judicial system or a
candidate for the Supreme Court or erode public trust and confidence in the independence and impartiality
of the judiciary by verbally or visually attempting to lead voters to believe that a candidate will decide
issues or cases in a predetermined manner.

I want to bring to your attention a campaign fundraising letter dated February 1, 2008, that I
received from former Republican Lt. Governor Margaret Farrow in support of Judge Michael Gableman. I
believe the letter is full of misleading rhetoric, impugns the reputation of a Supreme Court candidate and
questions the impartiality and independence of a candidate for the Wisconsin Supreme Court.

Throughout the letter, the terms “activist” and “strict constitutionalist” are used. These terms are
never explained, but appear to imply that “activist” is bad and “strict constitutionalist” is good.

The letter implies that if courts find legislation unconstitutional that is “activist.” The letter states,
“...the Judicial Branch of our government is co-equal to the Legislative Branch — NOT an agenda-driven
veto authority over the people’s elected representatives.” This is very loaded language and goes to the
very heart of what courts do. Courts are a separate and co-equal branch of government and it is their
duty to determine if the Legislature crafted a statute consistent with the freedoms and rights embodied in
the Constitution. As Supreme Court Chief Justice John Roberts stated, “It is not ‘judicial activism’ when the
courts carry out their constitutionally-assigned function and overturn a decision of the Executive or
Legislature in the course of adjudicating a case or controversy properly before the courts.” Is Ms. Farrow
insinuating that a “strict constitutionalist” would always find legislation constitutional?

Numerous phrases are used by Ms. Farrow, which impugn Justice Butler's impartiality or
independence. The letter states Justice Butler's decisions “threaten the safety and prosperity of
Wisconsin.” “Threaten” implies “danger” or “evil.” How can courts that decide cases properly before them,
“threaten” safety or prosperity? Is she giving her opinion or is there empirical evidence to support this
claim? In 2007 the Corporation for Enterprise Development (CFED) ranked Wisconsin as one of its top
states for economic development. The study found, “Over the 20 years of the Development Report Card
for the States (DRC), Wisconsin has distinguished itself as a great place to live, consistently earning high
marks for Performance .... Wisconsin can now proudly say that it is a great place to both live and work,
with bright prospects for its future economic performance and standard of living.”
http://www.cfed.org/focus.m?parentid=348&siteid=2346&id=1600&year=2007&stateid=49

The letter then claims, “Louis Butler has put growing businesses and job creators in limbo; if you
do business in Wisconsin, there is a good chance you will be sued, one way or another.” What does this
mean? A review of 2006 Wisconsin civil court filings shows divorce (21,072); foreclosures of mortgages
(16,489); money judgments (14,245); and paternity cases (13,865) were the leaders. According to the
actual numbers, actions for money judgments were two times higher than personal injury actions. And
contract disputes were 17 times more common than a product liability case. This would indicate that
businesses sue people or other businesses just as often as businesses are sued.
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The letter continues with “Louis Butler’s decisions have been a windfall for trial lawyers while
harming our state economy and health care system.” Are they implying that Justice Butler is not
independent or impartial in a case when a trial lawyer represents a person? These are serious allegations.
Again the word “harm” implies “injury” or “hurt.” Where is the proof? In 2006, Wisconsin ranked among
the nation’s top seven states for its economic development climate according to the Development Report
Card for the States.

Ms. Farrow claims the Ferdon v. Wisconsin Patients Compensation Fund case “can lead to higher
health care costs for Wisconsin patients.” Medical malpractice expenses, as it relates to health care costs,
is @ minute amount. In 2006 medical malpractice expenses in Wisconsin — paid losses, costs of defending
claims, insurance company overhead and profits — amounted to only 35 cents for every $100 dollars spent
on health care. This percentage has been declining for over 20 years. (See attachment) Have any of us
experienced lower health care costs since caps were instituted?

The letter impugns the integrity of Justice Butler by stating he is pursuing some “personal agenda”
in reviewing cases. There has never been any allegation that Justice Butler has personally benefited from
any case he has reviewed. There has never been any allegation the he has deviated from the Supreme
Court’s primary function: to ensure independent, open, fair and efficient resolution of disputes in
accordance with the federal and state constitutions and laws. To imply otherwise, does Justice Butler a
great disservice.

Finally, the letter states that, “his decisions have caused untold damage.” “Damage” is a very
strong word and implies something bad. In 2006-07, Justice Butler was in the majority 85 percent of the
time, just behind Justice Crooks. Is Ms. Farrow implying that the majority of the Wisconsin Supreme Court
cases are “damaging?” One can disagree with a decision of the Supreme Court, and often many of us do,
but to say this rises to the level of “damage” impugns Justice Butler and the judicial system.

While these are examples, I urge you to review the entire letter for additional questionable
language.

As you know this election is being watched very closely. Your website states that the “tradition of
judicial independence, which goes back to America’s founding fathers, is threatened nationwide as special
interests spend millions to influence outcomes, the cost of judicial campaigns skyrockets and attacks on
judges’ decisions and candidates’ positions threaten to bring politics into the courtroom. To the extent that
these developments impugn the neutrality of our courts and erode public confidence in them, this trend
must be resisted.” On this we could not agree more.

I urge this Committee to take action in asking Judge Gableman to withdraw this non-compliant
judicial campaign material or to publicly ask him to disavow it.

Thank you for your consideration of this important matter, I look forward to your timely response.

Sincerely,

(e s8Gre rtrmin Vs

Christine Bremer Muggli
President
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Medical Malpractice Costs Have Decreased as a
Percentage of Health Care Costs in Wisconsin

. Medical Malpractice | Total Health Care | Medical
Direct Premiums Earned (000s omitted) | Expendituresin | Malpractice
itted)** Percentage of
S - Health Care
Private Pat. Comp. Insurers &
Insurers Fund* Fund
(OCD*
2006 $104,079 $18,931 $123,010 $35,217,000 .349%
2005 $103,060 $26,545 $129,605 $32,975,000 .393%
2004 $103,145 $32,068 $135,213 $30,847,000 438%
2003 $83,085 $29,464 $112,549 $29,105,000 .386%
2002 $78,324 $29,544 $107,868 $27,378,000 393%
2001 $66,841 $36,807 $103,648 $25,027,000 414%
2000 $58,824 $47,879 $106,703 $22,661,000 470%
1999 $60,291 $50,622 $110,913 $20,898,000 .530%
1998 $61,346 $49,885 $111,231 $19,123,000 581%
1997 $63,596 $58,271 $121,867 $18,336,000 .664%
1996 $65,102 $51,049 $116,151 $17,738,000 .654%
1995 $70,344 $55,506 $125,850 $16,273,000 773%
1994 $71,439 $51,213 $122,652 $15,185,000 .807%
1993 $75,001 $51,213 $126,214 $14,385,000 877%
1992 $73,298 $45,606 $118,904 $13,481,000 877%
1991 $73,177 $42,350 $115,527 $12,437,000 .928%
1990 $74,159 $43,937 $118,096 $11,207,000 1.05%
1989 $74,900 $43,161 $118,061 $10,114,000 1.17%
1988 $65,275 $37,970 $103,245 $8,991,000 1.14%
1987 $49,138 $33,643 $82,781 $8,339,000 .992%

*From the Wisconsin Insurance Report, Office of the Commissioner of Insurance, years 1987-2006.
**From http://www.cms.hhs. gov/NationalHealthExpendData/downloads/nhestatesummary2004.pdf.
Year 2005 is estimated based on a 6.9% increase in national per capita expenditures, and Year 2006 is
based on a projected rate of growth of 6.8%.

http://www.cms.hhs.gov/NationalHealthExpendData/downloads/proj2006.pdf.

Medical malpractice costs as a percentage of health care expenditures has decreased in Wisconsin from a
high of 1.14 percent in 1989 compared to .349 percent of health care expenditures in 2006. So, for 2006,
malpractice expenses — payments to families, lawyers, defense costs and insurance profits — amounted to
35 cents for every 100 dollars spent on health care.
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